STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

I N RE: CHARLES DEAN, Case No. 07-0646EC

Respondent .

RECOMVENDED ORDER

This cause cane on for formal proceedi ng and hearing before
P. M chael Ruff, a duly-designated Adm nistrative Law Judge of
the Division of Adm nistrative Hearings, on July 11 and 12,
2007, in New Smyrna Beach, Florida. The appearances were as
foll ows:

APPEARANCES

For Petitioner: James H Peterson, I[1l, Esquire
Ofice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: Maureen Sullivan Christine, Esquire
28 Cordova Street
St. Augustine, Florida 32084

STATEMENT OF THE | SSUE

The issues to be resolved in this proceedi ng concern
whet her the Respondent, as a nenber of the City Conmm ssion of
Cak Hill, Florida, commtted a violation of Section 112.313(6),
Florida Statutes, by allegedly threatening the police chief's

enpl oynent status during a verbal altercation



PRELI M NARY STATEMENT

Thi s cause arose on Cctober 25, 2006, when an Order was
i ssued by the Florida Conmm ssion on Ethics (Comm ssion) in which
probabl e cause was found to believe that the Respondent, Charles
Dean, violated Section 112.313(6), Florida Statutes, during his
tenure as a nenber of the Gty Comm ssion of OGak Hill, Florida.
The case was forwarded to the Division of Adm nistrative
Hearings and the undersigned Adm nistrative Law Judge. A
heari ng was then schedul ed.

Prior to the final hearing the parties submtted a Pre-
hearing Stipulation containing joint stipulations of fact. The
cause cane on for hearing as noticed. At the hearing, the
Comm ssion's advocate (Petitioner) called four w tnesses: Carol
Dean, the Respondent's wife, Mchael Ihnkin, a Gak Hill
pol i ceman, and Walter Zalisko, the former Gak Hi Il Police Chief,
as well as the Respondent. The Petitioner offered 10 pre-narked
exhibits into evidence. The follow ng such exhibits were
received into evidence: Exhibit A2 (certified copy of QGak
HIll's City Charter), Exhibit A3 (photographs A-F), a rough
drawi ng by the Respondent of the Gak Hill Police Departnent,

Exhi bit A-4, and Exhibit A8 (the City of Oak Hill Personne
Police Manual). The Petitioner also introduced A 11 (neno from
Chi ef Zalisko dated Novenber 10, 2004), Exhibit A 12 (Volusia

County Sheriff's Ofice Internal Affairs Docunent), as



[ corroborative hearsay only], Exhibit A 13 (nmeno from M chae

| hnki n dated May 8, 2006) [corroborative hearsay only], Exhibit
A-14 (letter to Chief Zalisko from M. Dean), and Exhibit A 15
(a letter from Guy G asso dated April 21, 2005). The
Respondent's counsel called four wi tnesses: M chael |hnkin,
Charles W Haynes (a custoner of C. Dean's Saddl e Shop), QGuy
Grasso (current Gak H Il Police Chief), and the Respondent. The
Respondent introduced the followi ng Exhibits: R1 (survey of
Dean's property), R4 (a letter from M chael I|hnkin dated

Cct ober 16, 2006) [corroborative hearsay only], and R-6 (a

phot ograph of the stop sign and the background). Upon

concl udi ng the proceeding a transcript thereof was ordered and
the parties elected to file proposed recommended orders. An
extension of tinme for filing proposed reconmended orders was
stipulated to by both counsel and Proposed Reconmended Orders
were tinmely filed Novenber 15, 2007. The Proposed Reconmmended
Orders have been considered in the rendition of this Recomrended
O der.

FI NDI NGS OF FACT

1. Charles Dean, the Respondent, was elected to the Qak
HIll Gty Commission in the 2004 election and took office in
January 2005. He is enployed as a Senior Manager of QOperations
and Managenent for the Kennedy Space Center and also is a saddle

and harness maker, owning C. Dean's Saddle Shop jointly with his



wi fe, Carol Dean. As an elected public officer, the Respondent
is subject to the requirenents of Part 111, Chapter 112, Florida
Statutes, which is the Code of Ethics for public officers and
enpl oyees with regard to any acts or om ssions conmtted during
his tenure in office.

2. The Petitioner, Ethics Conmi ssion, is an agency of the
State of Florida charged with enforcing the provisions rel ated
to ethical standards for public officers and enpl oyees enbodi ed
in Part 111, Chapter 112, Florida Statutes, and for inposing
sanctions for violations thereof.

3. The Gty Conm ssioners of Gak Hill, including the
Respondent, are elected officials accountable to citizens at
regul ar elections and are subject to recall as permtted by |aw
and in accordance with the Gak H Il City Charter. The
Commi ssi on al so appoi nts heads of departnents from anong the
sitting conm ssioners. The function of the departnment heads is
to ensure that the departnment to which they are assigned is
running efficiently in carrying out the Comm ssion's directives.
The Respondent was appoi nted as departnent head of the solid
wast e departnent. He had no authority over the police
depart nent.

4. According to the Gak H Il Gty Charter, no individua

commi ssi oner, except the appoi nted departnent head for a



particul ar departnment, is permtted to give directives or orders
to any enpl oyee, except in cases of energency.

5. The Respondent, in his testinony, indicated his
awar eness of those limtations on his authority as a city
comm ssioner in his contact with city enployees. 1In his
position at the Kennedy Space Center enployed by NASA the
Respondent is a Senior Manager of utilities and supervi ses sone
900 enpl oyees. He thus has professional awareness and
experience in dealing with personnel matters such as enpl oyee
suspensi ons, termnati ons and the |iKke.

6. The Conpl ai nant, Walter Zalisko, was hired by a
majority vote of the City Commi ssion to be Chief of Police for
the City of Gak HIl. He was hired on July 29, 2004, before the
Respondent's el ection to the City Commission. He was hired with
t he charge of elevating the professional standing and status of
the City of Cak Hi Il Police Departnent.

7. Soon after he took office in January 2005, the
Respondent encountered difficulties in his relationship with
Chi ef Zalisko. This occurred over the manner in which then
Chi ef Zalisko handl ed the suspension and term nation of QGak Hill
City Police Department O ficer Dee Wllians. At a City
Comm ssion neeting on April 18, 2005, the Respondent took issue
with the fact that Chief Zalisko had unilaterally suspended

Oficer Wllianms fromher position, wthout pay, pending an



internal audit, rather than bringing that decision before the
City Conmssion for a vote. After the Respondent raised the
issue at that neeting, the Cty Conm ssion voted to reinstate
Oficer Wllians's pay pending the internal audit results.

8. Inreality the Respondent objected to the procedure
used by then Chief Zalisko against Oficer WIlians, rather than
the actual decision to termnate the officer. |In fact, the
Respondent ultimately voted to terminate Officer Wllianms from
the Gak Hi Il Police Departnent.

9. In any event, after the April 18, 2005, Cty Conm ssion
nmeeting, then Chief Zalisko was angry that the Respondent had
guestioned his authority to suspend O ficer WIllians w thout pay
in front of the Gty Comm ssion. Wile walking back fromthe
City Conm ssion neeting Chief Zalisko called the Respondent a
derogatory name and stated to other police officers that he was
"going to get him"

10. Apparently various menbers of the comunity
comuni cated to the Respondent that Chief Zalisko was very upset
with himand was "having himwatched.”" Oficer Wnston of the
police departnent cane to the Respondent's shop and told the
Respondent that the Chief was "out to get himand was wat chi ng
hi s shop and having officers take photographs of cars parked at

his shop."



11. Sonetine in June 2005 the Respondent received a
t el ephone call from an anonynous call er advising himthat Chief
Zal i sko was wat ching his saddl e shop and having police officers
t ake photos of cars parked there. This person was |ater
revealed to be Sergeant Guy Grasso who repl aced Zalisko as the
current Chief of Police for Gak Hill and who testified in the
hearing. Chief Gasso contacted the Respondent after Chief
Zal i sko ordered officers, including Gasso, to keep caneras in
their police cars and photograph and ticket cars parked
illegally at the Respondent's shop.Y As shown by Advocate's
Exhibit A-3 (A-F) a series of photographs (A F) of cars parked
at the Respondent's busi ness, photographs indeed, were taken.
Al t hough Chief Zalisko initially denied that he had done so, or
ordered it done, he also testified that he took sone of the
phot ographs, but thought that O ficer Ihnkin or Oficer Wnston
had taken the remai nder of the photographs. |In any event, both
O ficer Ihnkin's and Chief Grasso's testinony as well as that of
Chi ef Zalisko, shows that photographs of cars parked in front of
t he Respondent's shop were taken, and inplicitly would only have
been taken upon then Chief Zalisko's order.

12. Oficer Ihnkin testified that Chief Zalisko told
police officers prior to Cctober 11, 2005, to wite tickets for
cars parked in front of Dean's Saddl e Shop and to take

phot ographs of the cars there. The current Chief of Police, CQuy



G asso, also testified that before Cctober 11, 2005, then Chi ef
Zal i sko had ordered all officers to take photographs of cars
parked at the Respondent's saddl e shop business and to give
tickets to cars parked there.

13. Chief Zalisko had discussions with nmenbers of the
police departnent concerning the application of Section 316. 945,
Florida Statutes (the parking violation statute) as it pertained
to the Respondent's shop and its location. An issue arose about
the location of a stop sign at the corner of U S. 1 and East
Hal i fax Avenue, concerning the legality of cars parked in
relation to the sign. Oficer Ihnkin testified that he pointed
out to Zalisko that the statute required that a car be parked 30
feet on the approach to the stop sign (presumably a m ni mrum of
30 feet distance fromthe sign) and that cars parked on U.S. 1
in front of the saddle shop were actually behind the stop sign
so they could not be on the approach to it and were therefore
| egally parked. O ficer Ihnkin relates that Chief Zalisko
opi ned that any car parked in front of the saddl e shop was
illegally parked and should be cited. Both Chief Gasso and
O ficer Ihnkin's testinony regarding the conversations they had
wi th Chief Zalisko about the applicability of the above statute
to parking in the vicinity of the saddle shop is corroborated by

Chi ef Zalisko's opinion that it is not legal to park in front of



Dean's Saddl e Shop on U.S. 1 or on the East Halifax side of the
shop.

14. There were four or five incidents before Cctober 11,
2005, while the Respondent was at his shop, when he was
contacted by officers fromthe police departnent about cars
parked in front of the shop. There was never an incident where
the officer was rude to him the contacts were friendly and the
Respondent al ways voluntarily had the cars noved.

15. Kelly's Bait and Tackle Shop and Shell Gas Station is
a near by business which has a stop sign on U S. 1 next to the
busi ness. The Respondent observed cars parked around that stop
sign and the gas station actually di spensing gas to cars which
technically were on the right-of-way of U S. 1. Neither the
cars nor the business was ever cited or told to nove the cars,
according to the Respondent. Wether or not this was true the
Respondent felt that he was being harassed by Chief Zalisko by
havi ng hi s business targeted and not other businesses. The fact
that people were telling him rightly or wongly, that he was
bei ng wat ched by the police chief and that customers were having
to nove their cars fromhis shop, when other businesses were not
bei ng so closely watched, or supervised by the police departnent
fed the Respondent's feelings of harassnment on the part of then

Chi ef Zal i sko.



16. On Cctober 10, 2005, a City Commi ssion neeting was
hel d at which the Respondent once again took issue with the way
Chi ef Zalisko handl ed the pronotion of Sergeant Shaffer to
lieutenant. The Gty of Oak Hill operates by resolution, and
bef ore anyone coul d be pronoted to the position of |ieutenant
the city needed to pass a resolution creating that position. On
Cct ober 7, 2005, before the City Conmm ssion had voted on whet her
to create the lieutenant's position, Chief Zalisko issued a
press rel ease announcing that O ficer Shaffer had been pronoted
to lieutenant. The Respondent took issue with Chief Zalisko at
the Gty Comm ssion neeting for announcing to the newspaper that
t he pronotion had been made, when in fact it had not. Chief
Zal i sko becane angry with the Respondent and raised his voice on
t hat occasion. The Respondent actually approved having Oficer
Shaffer pronoted to |lieutenant, but was at odds at Chief Zalisko
over the procedure that Chief Zalisko had used. Chief Zalisko's
anger at the Respondent fromthe events of the October 10th City
Conmmi ssion nmeeting is corroborated by Advocate's Exhibit 6, in
whi ch Zal i sko descri bes the Respondent's conduct at the
Cctober 10th neeting as "ruining Lieutenant Shaffer's day" by
unnecessary "show boating."

17. On October 11, 2005, Oficer |Ihnkin observed a car
parked in front of Dean's Saddl e Shop. He thought it m ght be

illegally parked, but rather than issue a citation he went into

10



t he shop and asked the owner of the car to nove it, which the
owner readily did. Oficer Ihnkin stated that the sal es | ady,
who actually was the Respondent's wife, stopped himwhile he was
in the store and accused himand the police departnent of
harassing themand interrupting her sale. Ms. Dean and w tness
Charlie Haynes, a good friend of the Dean's ni ece and nephew,
both testified that the officer behaved in a gruff rude manner
toward Ms. Dean. O ficer Ihnkin denied being rude or
unpr of essi onal or that he raised his voice.

18. Ms. Dean testified that she primarily runs the shop,
with sone help from her husband. She had never encountered any
probl ems with parking around the shop, according to her
testinony, until the Respondent questioned Chief Zalisko about
policy and procedures regarding the WIIlians suspension
incident. After that she nmaintains police officers would cone
to the shop and tell customers to nove their cars. The
custoners conplied with it. Ms. Dean nmaintains that during
that same tine period no other businesses in the vicinity were
havi ng parked cars noved. She also states that she observed
Chief Zalisko sitting in his patrol car watching her business
wi th binoculars. These incidents purportedly occurred between
February and October of 2005.

19. In any event, at the end of the Cctober 11, 2005,

incident in the store, Ofice Ihnkin left the saddl e shop after

11



the customer conplied with his request to nove the car w thout
issuing a traffic citation or a witten warning.

20. Later that afternoon the Respondent cane to the saddle
shop after work. Ms. Dean expl ai ned what had happened and told
t he Respondent that the officer had been rude.

21. The Respondent told his wife that he would find out
about the situation and went to the police station. Upon
arriving at the Cak Hill Police Station, the Respondent
confronted Chief Zalisko in his office regarding the incident at
Dean's Saddl e Shop earlier that day. The Respondent asked the
chief why the officer had been rude to his wife and the chief
responded by telling himthat the officer had not been rude.

22. During the conversation regarding the incident with
Officer Ihnkin at the saddl e shop, the Respondent told Chief
Zal i sko that "you work for nme." Chief Zalisko maintains in his
testinmony that he responded that he did not work for the
Respondent, but that he worked for the city conmm ssion as a
whol e. The Respondent went on to criticize the way the chief
was running the police departnent and told the chief that he did
not feel that he was follow ng proper procedures.

23. During the course of the heated conversati on of about
10 m nutes duration the subject of the pronotion of Lieutenant
Shaffer cane up once again. The Respondent indicated his

di spl easure at the way Chief Zalisko had handled the natter of

12



the pronotion of Lieutenant Shaffer. The Respondent maintains
that he did not raise the issue of Lieutenant Shaffer's
pronotion during this conversation because he did not want to
upset Lieutenant Shaffer once again as had been done the night
before at the city comm ssion neeting. Lieutenant Shaffer was
present during this conversation between the Respondent and
Chief Zalisko in the police station.

24. Regardl ess of who brought up the Lieutenant Shaffer
pronotion issue again, it is undisputed that in the conversation
t he Respondent nmade the comment, "I am com ng after your job,
and | amgoing to work hard to get rid of you." This coment
was rmade near the end of the conversation when the Lieutenant
Shaffer pronotion was bei ng di scussed.

25. The evidence does not reflect that the Respondent ever
approached O ficer |Ihnkin concerning the way that he felt the
officer had treated Ms. Dean at the saddl e shop on the day in
guestion. The evidence does not indicate that he directed Chief
Zal i sko to do anything regarding parking citations or violations
at his shop. He never issued any orders or directives to Chief
Zal i sko during that conversation at the police station. It is
undi sputed that both Chief Zalisko and the Respondent were
speaking to each other with rai sed voices, arguing during this
conversation. The conversation or argunent |asted approxi mately

10 m nutes whereupon the Respondent |eft the police station.
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26. The Respondent admitted in his testinony at final
hearing that he nade the coments to Chief Zalisko in both his
official capacity as a city conm ssioner and in his capacity as
a private citizen.

27. Chief Zalisko in his testinony stated that he felt
unconfortable with the way the Respondent approached hi m during
the argunent in the police station. He testified that it was
the second tine the Respondent has threatened his job and he
felt that he could go through with the threat and that he was

m susing his position "for sone personal gain to his saddle
shop. "

28. Chief Zalisko further acknow edged that the Respondent
never told himnot to enforce the traffic laws at his shop, or
t hat everybody should be ticketed, but the chief testified that
the fact that the Respondent was conplaining to himin his
of fice and the fact that he was a conm ssioner sent hima signal
that the Respondent was | ooking "for sone preferenti al
treatnment.” It is clear that during the conversation the
Respondent told the chief that the chief "worked for hinf in the
context of the Ihnkin incident. It is also clear that the
Respondent knew at the tinme of the confrontation that he shoul d
not use his official position to confront Chief Zalisko and

threaten his job, regardl ess of whether it was about the parking

situation or what the Respondent believed about the way the
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chi ef managed the police departnent, including the Lieutenant
Shaffer pronotion incident. The Respondent understood the
limtations and restrictions of both the city charter and the
code of ethics.

29. City comm ssioners are accountable to the citizens and
t he Respondent was the appointed head of the Solid Waste
Departnent therefore he had no authority to issue orders or
di rectives concerning the police departnent. Parenthetically,
there is no evidence that he actually did that. Under the city
charter no individual conm ssioner, except the conm ssioner who
is an appoi nted departnment head, may give directives to
enpl oyees of a comm ssioner's assigned departnent.

30. The Respondent sought to justify his behavior on
Cctober 11, 2005, by alleging that he felt that Chief Zalisko
had been harassing him The totality of the evidence of record
indicates that there is sone validity to the contention that
Chi ef Zalisko was harassing the Respondent, even in the face of
the fact that no actual tickets or warnings were issued for
par ki ng vi ol ati ons adj acent to the Respondent's saddl e shop.
The evi dence, however, clearly and convincingly denonstrates
t hat the Respondent, while a nenber of the Gak Hill City
Comm ssion, whet to the office of the police chief and
t hreatened the police chief concerning his enploynment status,

after a police officer had notified the Respondent's wife of a
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parking violation in front of their business, and his w fe had
conveyed to the Respondent the nmessage that the officer had been
rude to her. The Respondent, both as a private citizen and as a
city comm ssioner, made direct threats of retaliation against
Chi ef Zalisko concerning his enpl oynent.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2007).

32. Section 112.322, Florida Statutes (2007), and Florida
Adm ni strative Code Rule 34-5.0015, authorize the Conm ssion on
Et hics to conduct investigations and to nmake public reports on
conpl ai nts concerning violations of Part 111, Chapter 112,
Florida Statutes (the code of ethics for public officers and
enpl oyees).

33. The burden of proof is on the party asserting the

affirmative of the issue in these proceedings. See Departnent

of Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla.

1st DCA 1981); Balino v. Dept. of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977). The Conmm ssion in
this proceeding is asserting the affirmative and seeking to
change the status quo by attenpting to show that the Respondent
has viol ated Section 112.313, Florida Statutes. The Ethics

Comm ssi on proceedi ngs whi ch seek recommended penal ti es agai nst
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a public officer or enployee require proof by clear and

convi nci ng evidence. See Lathamyv. Florida Conm ssion on

Et hics, 694 So. 2d 83 (Fla. 1st DCA 1997). dCear and convincing
evi dence has been held to be that evidence which is credible;
the facts to which the witnesses testify nust be distinctly
remenbered; the testinony nust be precise and explicit and the
W tnesses lacking in confusion as to the facts in issue. The
evi dence shoul d be of such weight as to produce in the mnd of
the trier of fact a firmbelief or conviction as to the truth of

the allegations. See In Re: Davey, 645 So. 2d 398, 404 (Fla.

1994), quoting Slonowtz v. Wl ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983).
34. Section 112.313(6), Florida Statutes provides:

M SUSE OF PUBLI C PCSI TION.- No public

of ficer, enployee of an agency, or |ocal
governnent attorney shall corruptly use or
attenpt to use his or her official position
or any property or resource which may be
within his or her trust, or performhis or
her official duties, to secure a specia
privilege, benefit, or exenption for

hi nsel f, herself, or others. This section
shall not be construed to conflict with s.
104. 31.

35. The term "corruptly" is defined by Section 112.312(9),
Florida Statutes as follows:
Corruptly neans done with a wongful intent
and for the purpose of obtaining, or
conpensating or receiving conpensation for,

any benefit resulting from sone act or
om ssion of a public servant which is
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i nconsi stent with the proper performance of
his or her public duties.

36. In order for it to be concluded that the Respondent
vi ol ated Section 112.313(6), Florida Statutes, the Comm ssion on
Et hi cs nust establish the follow ng elenents: (1) The
Respondent nust have been a public officer or enployee; (2) the
Respondent nust have (a) used or attenpted to use his or her
official position or any property or resources within his or her
trust, or (b) performhis or her official duties; (3) the
Respondent' s actions nust have been taken to secure a speci al
privilege, benefit or exenption for hinself or herself or
others; (4) the Respondent nust have acted corruptly, that is,
with wongful intent and for the purpose of benefiting hinself
or herself or another person fromsome act or om ssion which was
i nconsi stent with the proper performance of his or her public
duti es.

37. It has been stipulated that the Respondent was a
menber of the Gak Hi Il Cty Comm ssion at tinmes pertinent
hereto, and is subject to the requirenents of Part 111, Chapter
112, Florida Statutes. Thus the first elenent referenced above
of a violation of the quoted statutory provision, has been
est abl i shed.

38. It nust also be shown that the Respondent used or

attenpted to use his public position. Wile the Respondent nay
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argue that he, acting alone, did not have the power to take
action against Chief Zalisko, all that is required is that an
attenpt to use one's public position to secure a speci al
privilege, benefit, or exenption be nmade. |In that regard, the
Respondent admts that during his confrontation with Chief
Zal i sko on Cctober 11, 2005, concerning the O ficer |hnkin
i ncident, the Respondent told Chief Zalisko, "You work for ne."
The evidence also clearly shows that the Respondent told the
chief that day, "I amcomng after your job, and | amgoing to
work hard to get rid of you." The Respondent admitted those
statenments he made to Chief Zalisko were nmade both in his
capacity as a private citizen and as a city comm ssioner. Chief
Zalisko clearly felt that the Respondent, as a city
commi ssi oner, was threatening his job.

39. The Commi ssion on Ethics has held that "the nere
i nvocation of one's status as a public official may constitute a

use of office." See Final Order in Public Report In Re: Tom

Ram cci 0o, 23 FALR 895, 902 (Fla. Conm ssion on Ethics 2000)
[ DOAH No. 00-265EC], affirmed per curium 792 So. 2d 471 (Fl a.
4th DCA 2001).

40. This evidence concerning the statenments nade during
the conversation on Cctober 11, 2005, clearly show that the
Respondent used or at |east attenpted to use his position. The

evi dence also clearly denonstrated that he attenpted to use his
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position or office to secure sone benefit, privilege or
exenption for hinmself. Although only an attenpt need be shown,
that evidence revealed that many, if not all, of his threatening
statenents to Chief Zalisko were related to parking enforcenent
at his business. The context of the Respondent's statenents
decl aring that Chief Zalisko worked for him during the
conversation regardi ng parking enforcenent and his further
pronouncenent that he did not |like the way the chief nmanaged the
police departnent and that he would work hard to get rid of him
| eaves little doubt that he intended to intim date Chief Zalisko
with the power of his position, in part in an attenpt to

i nfluence the way the parking | aws were being enforced around
his business. Therefore, the statutory requisite that his
actions were done in an attenpt to secure sonme special benefit
has been net (although, to the extent Chief Zalisko focused his
enforcenent attention on the Respondent's business |ocation, his
conduct warrants scrutiny as well).

41. In consideration of the admtted statenents by the
Respondent to Chief Zalisko during their confrontation it has
been shown that the Respondent acted with the requisite w ongful
intent, albeit very transitory and in the heat of anger, as is
defined in Section 112.312(9), Florida Statutes. |I|ndeed, the
Commi ssi on on Ethics has opined in CEO 91-38 (CEO s are found at

wwwv. et hi cs. state.fl.us) that even identification of oneself as a

20



city council nenber in correspondence nay be inappropriate,
depending on the context. Specifically, the Comm ssion on
Et hi cs has concluded that it would be inappropriate for a public
official to identify hinmself as a council nmenber in a letter
"being sent to settle a strictly private dispute wiwth a debtor

or creditor.” CEO 91-38, page 2. 1In the case of In Re: Jinmmy

VWhal ey, 28 FALR 2267 (Florida Comm ssion on Ethics 1997) [ DOAH
No. 97-143EC], where a city conm ssioner's "choice of words and
tone of voice" evidenced his intent to msuse his official
position, the Respondent's choice of words in the instant
situation, stating that Chief Zalisko "worked for hinf and that
he was "com ng after the [police chief's] job" was clearly
designed to intimdate Chief Zalisko. He was attenpting to
intimdate the chief with the power of his position as a city
commi ssioner during their confrontation regarding the parking
enforcenent issue around the Respondent's business and that is
the way he was understood by Chief Zali sko.

42. The Respondent's words and actions that day, together
wi th the Respondent's understanding of the limtations inposed
on his interactions with city enployees in his capacity as a
city comm ssioner, show his wongful intent on that brief,
transitory occasion.

43. The Respondent was clearly upset during the

confrontation; therefore, his comments should be understood w th
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that consideration in determning their inport or the weight to
be ascribed to them The Respondent had wongful intent when he
made the comments at issue, given his past hostile relationship
with Chief Zalisko, his beliefs concerning the chief's

m smanagenent of personnel practices in the police departnent
and his beliefs concerning the chief's apparent selective | aw
enforcenent directed at himand his business. The comments are
somewhat under standabl e, while not totally excusable. As noted
by the Comm ssion on Ethics in its Final Order and Public Report

inln Re: Fred Peel, 15 ALR 1187 (Florida Comm ssion on Ethics

1992):

It is possible for the corrupt intent
required by the statute to be forned

i nst ant aneously, and a preneditated plan for
securing a special benefit is not required
by the statute. Even a reflective reaction
may rise to the level of corrupt intent,
dependi ng on the circunstances.

ld.; See also In Re: Lisa Marie Phillips, DOAH Case No. 05-

1607EC (Fl orida Conm ssion on Ethics 2006) (Recommended Order
page 13, paragraph 33, adopted in Final order on April 21,
2006) .

44. The evidence shows that the Respondent knew at the
time that he made the intimdating statenments referenced above
that they were "wongful" and were made for the purpose of
i nfl uenci ng the enforcenent of parking regulations in an effort

to benefit hinself or his business. They were inconsistent with
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t he proper performance of his public duties. The Respondent has
admtted that the statenents made regardi ng parki ng enforcenent,
regardi ng police nmanagenent (particularly the pronotion of

Li eut enant Shaffer incident or issue) were nmade in the
Respondent's public capacity as a city conm ssioner. See

Recommended Order in In Re: Tom Rami cci o, 23 FALR 895, 909

(Florida Comm ssion on Ethics 2000) [ DOAH Case No. 00-265EC],
affirmed per curium 792 So. 2d 471 (Fla. 4th DCA 2001) found
that the context in which remark was nmade indicated intention to
threaten in a manner that was inconsistent with the Respondent's

performance of his public duties); cf, In Re: Al Paruas, DOAH

Case No. 04-3831EC (Fl orida Comm ssion on Ethics 2005) (where a
city comm ssioner was found to have m sused his office when he
had a nmeeting with the police chief and police officer during
whi ch the comm ssi oner expressed his displeasure with the police
depart ment and suggested that the policenen should apol ogi ze and
take the ticket back).

45. In summary, the clear and convi nci ng evi dence
denonstrates that the Respondent violated Section 112.313(6),
Florida Statues, by using his position to threaten and/or
intimdate Chief Zalisko and that, as a nenber of the Gty
Comm ssion of QGak Hill, he violated Section 112.313(6), Florida
Statutes (2007), by threatening the police chief concerning his

enpl oynent after a police officer notified the Respondent's w fe
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of a parking violation in front of the Respondent's busi ness.

It is determined that, in a transitory, isolated way, during the
heat of anger, the Respondent nade these threats in a nmanner

i nconsistent with the proper performance of his public duties
and thus with the wongful intent required in the above- quoted
statutory definition. It is not, however, to be concluded that
t he Respondent is by nature and regular practice in his public
duties or in his |life as a private citizen carrying out his
public duties or his private business in a corrupt, wongful
manner .

46. Public officials who have m sused their position are
subj ect to varying penalties including reprimnd, public
censure, suspension fromoffice, renoval fromoffice,

i npeachnment, forfeiture of no nore than one-third salary per
month for no nore than 12 nonths, and a civil penalty not to
exceed $10, 000.00. See § 112.317, Fla. Stat. (2007). In
consideration of the total circunstances shown by the above
findings of fact, especially the shared faults and
responsibilities in the relationship between forner Chief
Zal i sko and the Respondent, and particularly the Respondent's
contrition and candor in describing honestly the circunstances
of the incidents in question, related in the above findi ngs of

fact, a mninmal penalty is warranted.
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RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the witnesses, and the pleadings and the argunents
of the parties, it is, therefore,

RECOMVENDED t hat a final order and public report be entered
by the Florida Comm ssion on Ethics finding that the Respondent
Charl es Dean, violated Section 112.313(6), Florida Statutes
(2007), and inposing a civil penalty of two hundred doll ars.

DONE AND ENTERED this 31st day of January, 2008, in
Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of January, 2008.

ENDNOTE

1/ Sonme of this testinony as to conversations with the
Respondent and O ficer Wnston or (then) Oficer Grasso and the
Respondent are hearsay. They were only admtted as testinony to
expl ain how t he Respondent cane to have an awareness of the

par ki ng enforcenent situation and the inpetuous for his
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foll owi ng course of conduct, not for the truth of the natters
asserted in those hearsay conversati ons.

COPI ES FURNI SHED,

Janmes H Peterson, IIl, Esquire
O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Maur een Sul livan Christine, Esquire
28 Cordova Street
St. Augustine, Florida 32084

Kay Starling, Agency derk

Fl ori da Conmmi ssion on Ethics
3600 Maccl ay Boul evard, South
Suite 201

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Philip C. Caypool, Executive Director
and General Counsel

Fl ori da Commi ssion on Ethics

3600 Maccl ay Boul evard, South

Suite 201

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Janes Patterson, Esquire

Li nzi e Bogan, Esquire

Ofice of the Attorney Ceneral
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
wll issue the Final Order in this case.
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